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“VITAHORIZON”

Bulk carrier

Ship’s Particulars

* Built: 2007
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Insured cargo & voyage

* 71,500 MT of Indonesian Steam Coal e Cargo loaded on 3 August 2022

e Insured value approx. $ 12m * Voyage: Tanjung Bara, Balikpapan, Indonesia to
Visakhapatnam, India
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Grounding

The day after leaving the loading port, the vessel ran aground in the Makassar Strait
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Grounding

e Cargo in hold no. 1 escaping through breaches in hull
e Part of cargo submerged in seawater

* Otherwise, balance of cargo holds, engine room, fuel tanks,
all sound

* ‘Apart from the hole in the immobilized ship and the cargo
escaping to the seabed, all fine...’




Salvage services

Large spread of salvage equipment and personnel mobilised from Singapore and Surabaya

Plan: Discharge 12,000 MT of cargo to refloat vessel

Wet cargo was discharged from the breached H1, as well as sound cargo from H2 and H3 onto 4 barges, stored ashore.
Vessel refloated and certificate of redelivery signed - LOF terminated.

Salvors’ out of pocket expenses: S 8m

Total SCOPIC expenses (inc. OOP): $ 12.24m

Salvage settlement for cargo’s share at $ 2.4m




Developments...

Total loss of part of the cargo

* 7,600 MT lost to the seabed = total loss

* 11,500 MT lightered into barges from the vessel for
refloating — mixture of damaged and sound cargo

- Distressed sale of 11,500 MT in Indonesia arranged by
Owners

- $ 145,000 paid into escrow — 9,000 MT

- When their representatives turned up, it had gone...
(alleged theft)

- Barge cargo = total loss
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Developments...

Further loss — sale of sound cargo in China

* Original sale to Indian buyers purportedly fell through (replacement cargo sent)
* Owners demanded to tow Vessel to China for repairs
Note: Owners still contractually bound to complete BL voyage to India
* New cargo buyers found in China — remaining cargo (52,500 MT) in sound condition
* When the Vessel arrived in China, cargo sale window missed, second Chinese buyer found

* Losses suffered given discounted sale to (2nd) Chinese buyers = further (partial) loss



PA Claims presented to Insurers — March/May 2023

Concurrent claims under the insurance & against Owners

Claim 1: 7,628.13 MT lost to the seabed

Claim 2: 11,488.77 MT damaged by seawater/stolen
Combined loss of USS 3,209,536.34

Claim 3: 52,378 MT sound cargo sold in China

Alleged loss of USS 4,130,091.75

Claim 4: S&L expenses re China sale: US$ 1,185,500.63
Claim 5: General S&L expenses: US$ 131,186.58

Total claim: USD 8,656,315.30




WP settlement of Claims 1 & 2

“All risks” insurance — cover for financial loss?

ICC(A) 2009 covers all risks of “loss of or damage to” insured cargo (physical loss), unless excluded

No cover for financial losses save for limited expenses related to insured voyage inc. GA, salvage,
forwarding charges etc., and sue & labour

No bespoke clauses extending cover further

Perils of the seas, grounding, loss of cargo overboard & theft all covered losses, cf. mysterious
disappearance exclusion

Insurance does not cover e.g. loss in market value/loss of profit

Argued that insurance did not respond to Claims 3 & 4 as Insured should have taken steps to send cargo
to India

Declinature letter sent with WP settlement offer




Claims 3,4 & 5 “put on ice”

Partial payment & assignment

Recommendation to pay Claims 1 & 2 on WP basis net of excess
Insurance likely responded to Clams 1 & 2
No Payment on Account clause BUT

Avoided litigation risk & associated costs

Encouraged Insured to assist in recovery claim
Excess of 0.50% of total sum insured = USS 60,021.75
WP Payment of USS 3,149,514.59 made by Insurers in April 2024
Balance of insurance claim suspended until recovery claim dealt with

Rights of recovery for Claims 1 & 2 assigned to Insurers (plus salvage indemnity claim)




Dispute under the insurance

Claims 3 & 4 — losses resulting from sale in China

* 52,378 MT of coal safely landed in China — sound cargo, undamaged
* Control of the cargo given back to Insured; no intention to deprive Insured of the goods
* No imminent or operating peril physically endangering the goods in China
* Insured sold cargo before arriving in China, but Vessel did not arrive in window of sale for 1t Chinese buyer
» Cargo delivered to 2" Chinese buyer without any physical loss/damage complained of
* Insured ultimately realised a price of some USS 89 per MT
* Insured had a choice:
(1) they could store the cargo while waiting for the repairs to the Vessel to be completed; or,
(2) they (or the Owners of the “VITAHORIZON”) could find a new vessel to ship the cargo to the insured destination

(3) instead, they sold the cargo and claimed on their insurance



Dispute under the insurance

Claims 3 & 4 — losses resulting from sale in China

* Unreasonable of Insured to have sold the cargo at such a significant discount?
* Insured argued that they would not have been able to ship cargo to India

* If Insured had stored cargo in China and later shipped the cargo to India, Insured would have been able to claim costs of
storing & forwarding etc. from Insurers

* Some S&L expenses also recoverable (e.g. Claim 5)

* Clauses 12 and/or 16, ICC(A), any extra charges properly and reasonably incurred

* Insured did not sue and labour with a view to avert or minimise loss covered by the Policy

* Financial losses & market fluctuations not insured risks

* Commercial decision to sell goods locally rather than try to tranship cargo to insured destination, not a covered risk

* Even though a prudent uninsured may decide to sell goods at an intermediate port, rather than incur the expense of
forwarding them to the insured destination, this does not necessarily bring the loss suffered within the scope of an insurance



Arbitration against Owners

Recovery claim breakdown

Sound cargo

- 52,378 MT delivered (invoice value $ 152 per MT ) = § 7.995m (invoice value)

- Value after sale post casualty: $ 4.663m (payment received from Chinese buyers)

Amount of loss (diminution in value): $ 3.33m

Undelivered cargo:

19,122 MT not delivered (7,628 MT lost to seabed, 11,488 MT barge cargo stolen = 19,116 MT = $ 2.92m

Sub-total cargo losses: $ 6.25m

Plus sue & labour expenses $ 1m+

Plus salvage payment of S 2.4m.
Total claim = $ 9.96m plus GA exposure $1m

(insurers disputed cover for about $4m of this)



Charterparty Chain

Hallmar Shipholding

oo Seatrans Solutions Ltd Hainan Sumec Insured




Sale Chain

PT Kaltim Prima Coal (Shipper on BL) sold to Ganghe Int Trading (Hong Kong)
Co Ltd.: date, price, terms unknown

Ganghe to Hainan Sumec Supply Chain Co Ltd: 19 July 2022, FOB

Hainan Sumec to Insured: ‘effective date’ 15 August 2022 (!), CFR FO

Insured to PT Bara Daya Energi in Indonesia: 28 July 2022, CIF

=)

PT Bara to GHV (India) Pvt Ltd (Notify Party on BL): terms unknown




Title to sue problem

Contract

Holder of b/l has title to sue in contract. As soon as insured sells the cargo, title passes to the buyer who insured were
protecting

Tort
Insured had no title to sue for tort claim, as they had not paid for cargo at the time of the loss

Difference between recovery claim and policy claim = Insured had insurable interest, was entitled to be covered but didn’t
have title to sue Owners

No title to sue = no recovery

Solution was to get agreement on title to sue from opponents (who were unaware of our difficulty on title to sue) as part of
the P&l security



GA Claim

General Average exposure: of $ 1m
* Note: GA exposure originally S 2m

* Argued that co-mingling of wet and sound cargo on barges during refloating constituted a GA sacrifice of the sound
cargo portion

» Although all barge cargo stolen anyway, this argument was accepted and GA credit of circa USS 1m given, reducing GA
exposure by half




Breach of contract

Bill of lading contained General Clause Paramount = Hague Rules 1924 apply

NOTE: Error of navigation = absolute defence for shipowners
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The Hague Rules 1924

Article Il

Rule 1:

“The carrier shall be bound before and at the beginning of the voyage to exercise due diligence to:-

Make the ship seaworthy.

Properly man, equip and supply the ship.

Make the holds, refrigerating and cool chambers, and all other parts of the ship in which goods are carried, fit and safe for
their reception, carriage and preservation.




English law definition

“due diligence”

In practice what does this mean?

Classic prudent owner test under English law — “.....test, namely whether a prudent owner would have required the relevant
defect to be made good before sending the vessel to sea had he known of it....”
(“CMA CGM LIBRA”)

Test evolves over time to take account of advances in expertise and technology.

“.....is an appropriate test of seaworthiness, well suited to adapt to differing and changing standards”.



Breach of duty

Defective passage planning, deficient documents

Passage plan deficient = legal unseaworthiness
(“CMA CGM LIBRA”)

Now we are seeing out of date or inadequate ECDIS systems and ECDIS charts.




Ship’s Chart Salvage Report Chart Paper Chart

-

In the area of grounding there are five “underwater rocks” (including the one that vessel grounded on) that can be identified on the paper chart and salvage report chart
but cannot be seen on the electronic chart on board the vessel.




“VITAHORIZON”

The passage plan
not :
Defective passage plan:

Course plotted for voyage was wrong (incorrect waypoints plotted)
Voyage plotted directly over (paper) charted hazard - ‘third rock’

Voyage plotted in close proximity to numerous charted hazards — ‘PA 1945’ e
No safety margins .

No ‘no-go’ areas marked on the charts or ECDIS

Following passage plan = grounding inevitable.



Unseaworthiness — Defective passage planning

Overlapping charts, different details on each...

* Two charts overlapping at the edges —
one displayed the hazard, other did not

* Owners argued they were reasonably
using ENC ID300125 when planning the
route on the ECDIS

¢ Does not show the ‘third rock’ hazard

* BUT..

* Industry safety requirements: checking
any overlapping charts for obscured
dangers

* Salvors’ ECDIS proved it is perfectly
possible to view both charts at the same
time




Electronic charts — passage planning on ECDIS

* Image from salvors’ ECDIS shows.... ..... vessel
on rock




Unseaworthiness

Passage planning

* Change of Owners’ story:

Vessel did not run aground on ‘third rock’

Ran aground on an uncharted
shoal/hazard nearby

Argued as it was uncharted they could not
have known about it

(and therefore defective passage plan
would not be causative and Owners would
not be liable)

Planned Route
X-Track

Vessel GPS Position
Bow Grounding
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Fig. X. Estimated grounding position and apparent raised areas of the seabed surface - the rock, or

the cluster of rocks.



Unseaworthiness

Passage planning

e Qurview of Owners’ data:

‘Third rock’ hazard in fact a cluster of rocks
The hazard symbol on the paper charts and ENC 200125 marked the whole cluster

If truly a new hazard, where are the chart updates? Notices to mariners warning of new hazard?

UKHO:

After VH grounding (Sept 2022), only ENC 300125 was updated with the missing hazard from the other
charts

For multiple close hazards on paper charts and ENCs, one symbol would be used to avoid unnecessary
clutter and confusing ECDIS display

“No Notice to Mariners was issued on receipt of the notification of the VITAHORIZON grounding as the
rock was adequately charted in this position”.




A long and winding road....




Long and winding road

Difficult to manage insured and broker

Insurers took decisive action and cancelled cover

Preparation for this case started in 2010 with the “CMA CGM LIBRA”, which went through the London High Court, Court of
Appeal, and Supreme Court, 9-0 in favour of cargo

This established that deficient passage planning is not an error of navigation, which would be a complete defence, but is

unseaworthiness




Conclusion

Team involved specialist skills — salvage, coverage, recovery, master mariner.

Combined 125+ years of experience applied to conclude a complex case in circa 2 years
Recovery claim of $9.96m settled for $9m, recovery of 90%+

GA claim of $1m withdrawn

Insured accepted share of recovery and withdrew claim on insurers completely




Thank you. Any questions

Clyde & Co LLP accepts no responsibility for loss
occasioned to any person acting or refraining from
acting as a result of material contained in this
summary. No part of this summary may be used,
reproduced, stored in a retrieval system or
transmitted in any form or by any means, electronic,
mechanical, photocopying, reading or otherwise
without the prior permission of Clyde & Co LLP.

© Clyde & Co LLP 2023
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