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Introduction
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Insureds and brokers are requesting extended cover under Marine

Cargo Policies and Stock Throughput Policies
In some instances, policy wording is “broker-driven”

Coverage periods have been “stretched” on either side of the usual

transit risks

Specifically, there are extended warehouse storage periods
Storage pending allocation and distribution

“Deliberate storage” — beyond the ordinary course of transit
Accumulation of risks in static locations

Significant fire damage and flood damage claims recently in South
Africa, causing damage to goods stored within warehouses,

manufacturing facilities, staging areas and the like

Which policy responds?
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Traditional Marine Cargo Cover

Governed under the Institute Cargo Clauses

Marine risks — historically, transit risks associated with carriage of cargo by

sea and over land
A clear beginning and end to the transit risk cover

Storage risks — covered, provided the storage is incidental to transit

A clear beginning and end to the transit risk cover f . - .
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Institute Cargo Clauses

Clause 8 — Transit Clause

Three distinct phases:
attachment of risk
continuation of risk
termination of risk

“Attachment of insurance from the time the subject-matter insured is first moved.... for the

purpose of immediate loading...” (1/1/09).

Takes the attachment of risk to an earlier point than the traditional “warehouse to warehouse”
(1/1/82).

Avoids the debate around “wheels turning” versus “leaving the warehouse”
Further avoids the debate around what constitutes a warehouse

Example — forklift drops goods in a warehouse whilst moving them from internal racking to a
truck for loading — risk has attached when loss occurs
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Institute Cargo Clauses

Continuation of insurance — “during the ordinary course of transit”

What does this mean?

Pearson v The Commercial Union Assurance Co Limited (English case)
the usual and ordinary method of pursuing the venture

It is a question of degree as to what is in the reasonable furtherance of the
carriage of goods
A deviation wholly unrelated to the usual and ordinary method of pursuing the

adventure would mean that the goods are not “in transit”.
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Institute Cargo Clauses

Fedsure General Insurance Ltd v Carefree Investments (Pty) Ltd (SCA

Judgment)

a delay or interruption which, objectively viewed, is not part of the
usual and ordinary means of effecting transit, and which is
occasioned by some collateral purpose, will disturb the ordinary

course of transit;

the insurance pertains to the ordinary course of transit and what is

outside the ambit of that course cannot logically be within the cover,
developed the so-called “collateral purpose” test

Test applied in the English case of Eurodale Manufacturing Ltd v

Ecclesiastical Insurance Office plc.
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Institute Cargo Clauses

Termination of insurance / risk ceasing to attach at the end of the voyage
Whichever of the following shall first occur:
unloading at final warehouse or place of storage named in the insurance;

unloading at any other warehouse etc which the assured elects to use for storage, other than

in the ordinary course of transit or for allocation or distribution;
use of any vehicle or container for storage (i.e. deliberate storage); or

on the expiry of 60 days after discharge of the goods from the oversea vessel
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Voyage Clauses

Duration of risk provisions are often modified in policies to suit particular trades

insurance has been held to extend “from the sheep’s back”, in the case of wool, and from

when rubber is grown on a tree, in the case of rubber
Eurodale Manufacturing

“Voyage: cover attaches from the time the Assured accepts delivery of the insured goods and
continues during the ordinary course of transit and terminates upon transfer of title as per

invoice or instructions”

Consignment of mobile phones delivered to the Assured’s agent over a long weekend and stolen,

prior to leaving the warehouse

Court held that the wording of the Voyage Clause overrode the Institute Cargo Clauses on the basis
that this was the immediate language and terms selected by the parties with respect to the

particular risk
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Voyage Clauses

The Joint Frost

“Risk to attach from the time the Assured has responsibility for the interest insured anywhere in
the World in any form, and continues whilst in transit and/or in store and/or during processing,

remaining in full force until the Assured’s responsibility finally ceases”
Wording associated with Stock Throughput Polices in the London market.

Intention is to protect the Assured whilst the goods are in its factory, or place of manufacture or

production, until the goods are sold or otherwise cease to be the Assured'’s responsibility

“Responsibility for the interest insured” is likely to be seen as the equivalent of insurable interest

held by the Insured

Broad interpretation of insurable interest in both South African and English law — may extend to the

Insured having any financial interest arising from loss of goods.
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Voyage Clauses

“From the time the Assured assumes the risk in the goods ...”
When is that point in the case of manufactured goods?

Only once the item is complete and has come off the assembly
line?

Or, does the subject-matter insured include component parts prior

to the finished item?

If so, how are the component parts valued, in the event that they

are damaged?
Manufacturing risks?
Static risks?

Transit risks?

What is intended to be covered by Insurers?
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Extension Clauses

The specific agreed provisions will override the printed Institute Cargo Clauses
On the grounds that the parties have chosen this wording

Allocation and distribution storage covered, normally for a set period of time, which will define the

Insurer’s agreed extension of cover

“Deliberate storage” covered for a set period of time

What is meant by “deliberate storage™?

Does it mean storage beyond the ordinary course of transit?
Whose intention are we talking about — Insured, seller, buyer?

The wording has gained traction in the market but has not been judicially considered
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Underwriting Considerations

Marine Cargo Insurance versus Stock Throughput Insurance versus Assets / Property Insurance —

are the lines being blurred?

How much static risk is being covered and is sufficient consideration being given to fire risks, flood

risks, storage facility surveys and the like?

Where is the line drawn between an asset/property insurer and a marine insurer giving extended

static risk cover?
Do these insurers assess risks in the same way?
Does the extended static risk cover fall within the insurer’s reinsurance agreements?

Is it necessary for the Insured to identify / declare specific static risk addresses in order to enjoy

cover at such warehouses?
What warranties might apply in respect of static risk addresses?
Accumulation of risks — bottlenecking of stock at storage points

Limits and deductibles — Institute Location Clause
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Technical
Considerations
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Crisis Management —
“all hands on deck”

Step 1

Extinguish the fire
Contamination, spillage
Structural integrity of building

Steps to protect other structures /
property

Removal of debris (covered?)
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Crisis Management -
“all hands on deck”
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Crisis Management -
“all hands on deck”

Step 3

Appoint attorney ©
Consider potential for future litigation
Crisis management resources

Privilege and collation of documents




Investigations

What has been damaged?
Was it damaged whilst on risk?

On what basis should the claim be quantified
(BOV)

What information is necessary to prove the
loss? Spreadsheets compiled by insured —

underlying documents?
Reserves

Engagement with other insurers (i.e. B,

assets)
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Investigations — Evidence Ahoy!

Preservation of evidence is imperative at the outset —

evidence disappears over time

Who are the parties: landlord, tenant, neighbouring tenants
What regulates the relationships inter se?
Leases (and addenda!)
Common law
In the background — insurers
Different insurers: stock, machinery, plant, building
contents, building, vehicles, Bl
Appointment of various investigators — joint investigations

and “joint findings”
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Investigations — Evidence Ahoy

What was stored in the warehouse?

What activities were conducted in the warehouse?

Marine insurers usually insure “storage

phase’

Warehouse = storage

Mixed use facility, decanting, mixing,
packaging, manufacturing nearby?

Extended storage periods that straddle other

activities in the product life cycle
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Investigations — Let’s go fishing

Information to be provided by the insured
Relevant licenses, permits pertaining to its business

Information regarding product and proper storage and

handling practices

SOPs, emergency protocols, spill prevention and

protection plans
Build a timeline
Interviews with insured’s personnel, withesses

Gather all photographs, videos, whatsapp

messages
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Building Specs / Fire Protection

Occupancy class under National Building Regulations and Standards Act (NBRSA)
Occupancy class
Building plans, structural drawings
Occupancy certificate

ASIB, NFPA

Nature of activities / product — fire protection system built for purpose?

Sprinklers — roof and in-rack

Storage of flammable liquids

Compliance with local regulations — fire safety and dangerous goods bylaws (differ by

municipality)

Preservation of evidence:

Block plan, hydraulic calculations, rational designs, site plans, drawings

Pump data logs, fire panel logs, smoke detection logs
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Policy Considerations

Assume the fire was caused by the negligence /

carelessness / neglect of the insured

Can the claim be rejected?

Marine cargo policy wording:
No reasonable precautions clause
No requirement to adhere to the law
Lawfulness of the marine adventure (?)

Marine stock throughput

Survey requirements — incorporated into policy

wording as conditions?
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Date Time MNode Zone Loop Address SubAddress Device Status Value
13/07/2021 01:04:57 2 100 1 21 0 DEVICE FAULT o
13/07/2021 01:04:57 2 100 1 20 0 DEVICE FAULT o
13/07/2021 01:04:57 2 100 1 15 0 DEVICE FAULT o
13/07/2021 01:04:56 2 100 12 0 DEVICE FAULT o
13/07/2021 03:16:32 2 100 1 28 0 PRE-ALARM 45
13/07/2021 01:33:13 2 100 1 14 0 DEVICE FAULT o
13/07/2021 01:32:20 2 100 1 23 0 DEVICE FAULT o
13/07/2021 01:19:20 2 1702 Panel 13 0 METWORK LOST o
13/07/2021 01:05:16 2 1702 Panel 14 0 SUPPLY FAULT o
13/07/2021 04:01:16 2 100 1 18 0 DEVICE FAULT o
13/07/2021 03:54:02 2 100 1 28 0 FIRE ALARM 35
13/07/2021 03:44:50 2 100 1 0 DEVICE FAULT o
12/07/2021 23:24:47 2 100 1 0 FIRE ALARM
12/07/2021 23:24:42 2 100 1 32 0 PRE-ALARM 1
12/07/2021 20:43:32 2 1702 Panel 13 0 MEXT MODE LOST 1
12/07/2021 11:21:48 2 100 1 32 0 PRE-ALARM
12/07/2021 00:01:30 2 100 1 32 0 PRE-ALARM 1
12/07/2021 23:24:55 2 100 1 8 0 PRE-ALARM 1
11/07/2021 09:11:40 2 - Panel - - DISABLE OUTPUTS 5
11/07/2021 09:11:37 2 - Panel - - DISABLE OUTPUTS 1
11/07/2021 22:57:29 2 100 1 32 0 PRE-ALARM 1
11/07/2021 09:17:38 2 - Panel - - EMABLE OUTPUTS i
11/07/2021 09:17:35 2 - Panel - - EMABLE OUTPUTS 5
11/07/2021 09:17:31 2 - Panel - - ENABLE OUTPUTS 1
11/07/2021 D9:11:43 2 - Panel - - DISABLE OUTPUTS G
09/07/2021 18:09:30 2 100 1 32 0 PRE-ALARM
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Durban

Ncondo Chambers, 45 Vuna Close,
Umhlanga Ridge, Durban

PO Box 913 Umhlanga Rocks 4320
Dx 50 Durban

Tel: (031) 536 8500

Johannesburg

4 Sandown Valley Crescent, Sandton,
2196

Dx 33 Sandton Square

Tel: (010) 015 5800

Cape Town

Unit 801 Touchstone House, 7 Bree Street,
Foreshore, Cape Town, 8000

Dx 74 Cape Town

Tel: (021) 879 2516
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