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INTRO: THE DILEMMA

Example: Cargo 2000 kgs / 10 crtns
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AGENDA

» Elements of a successful recovery

» German Maritime Law + Case

» German Road Transport / Int. Road Transport CMR + Case
> Int. Multimodal / Air + Case

» Aspects of other European Jurisdictions
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ELEMENTS OF A SUCCESSFUL RECOVERY

» What do you think ?
1. ..
2. ..
3. ..

» Pitfalls ... a little story
» Solutions ...
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STRONG CO-OPERATION SURVEY / LEGAL LEADS TO BETTER
RESULTS
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Legal

Introduction
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A practical
case

Lessons
learned



AGENDA

>

» German Maritime Law + Case

>
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GERMAN LAW + JURISDICTION AND INTERNATIONAL
TRANSPORTS

Why focus on German Law

Germany exported last year cargo with a value of 1,280.00 Billion EUR (Cars, Machines, Chemical
Products, Electronics, Pharmaceuticals)

A German Freight Forwarder who provides services (even) under the German Freight Forwarder

Conditions ADSp may be regarded as a carrier, if he charges a lump sum for his services. German
law and Jurisdiction

Hapag Lloyd and Hamburg Sud provide in their Sea Waybill and Bill of Lading terms for German
Law and Jurisdiction

Mind also, Road and Air Transports from Germany or to Germany
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MARITIME LAW IN A NUTSHELL
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GERMAN MARITIME CODE

General information

Germany is not a signatory to the
> Rotterdam Rules
> Hamburg Rules
> Hague Visby Rules

However, contents of Visby Protocol have been incorporated into German Maritime Code
(German Commercial Code)

German Maritime Law had been revised in April 2013

Error in Navigation and Fire Defence have been deleted and may be invoked only if they had
been agreed by contract terms
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GERMAN MARITIME CODE

Concept of Liability

Presumed liability concept of the Ocean Carrier with an option to escape from liability if he
proves that the damages could not have been avoided by applying the due diligence of a prudent
Ocean Carrier.

Exclusions of Liability

Perils of the Sea, Insufficient Packing, Inherent Vice

Fire Defence and Error in Navigation can be invoked as exclusion of liability only if agreed by
contract (either specifically negotiated or via General Terms and Conditions)

Liability for third parties
The Ocean Carrier is responsible for acts and omissions of subcontractors
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GERMAN MARITIME CODE

Basis of Compensation
Damages and losses: Commercial Value of goods at the agreed time and place of delivery.

Limits of Liability

Maximum 2 SDR / kg or 666,67 SDR per packages, whatever is higher. Package limitation applies
only if packages have been entered into SWB/B/L. No Specific provisions for delay in delivery in
German Maritime Code — according to case law: German Civil Code may apply.

Costs for assessing the damages
Survey costs with respect to assessing the damages are refundable.
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GERMAN MARITIME CODE

Notice of Claim
Immediately at the time of delivery. Hidden or concealed damages at least within 3 days as of

date of delivery.

Time Bar Limit

1 year as of the date of delivery.

Time bar limits are suspended by a written notice of claim submitted by letter or by
e-mail or via fax-message.

Also, time bar limits may be suspended during settlement negotiations are prending.

Of course, the parties may agree to an explicit time bar extension.
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GERMAN MARITIME CODE

Charter Parties
A mere reference to a ¢/p in the Bill of Lading does not incorporate the terms and conditions of
the c/p. The entire set of clauses of the c/p need to be printed on the Bill of Lading.

Direct liability of the performing carrier

The last or actual carrier could be regarded, depending on the circumstances, as the performing
carrier so that a claim might be addressed directly against him, provided that German Law
applies to the main contract. Accordingly a terminal operator might become a claim defendant.
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GERMAN MARITIME CODE

Breaking the liability limitation
Section 507 German Commercial Code (loss of right to rely on exemptions from and limitations
on liability)

The exemptions from, and limitations on, liability provided for by the present Subtitle and by the

contract for the carriage of general cargo shall not apply if:

1. the damage was caused by an act or omission of the Contractual Carrier himself, done with
the intent to cause such damage, or recklessly and with knowledge that such damage would
probably result; or

2. The contractual carrier has agreed with the contractual shipper or the documentary shipper
that the goods were to be carried below deck, and the loss of, or damage to, the goods is
attributable to the fact that the goods were stowed on deck.
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GERMAN MARITIME CODE

Breaking the liability limitation

Section 507: ...himself ... recklessly and with knowledge that such damage would probably result.
3 elements are necessary
> Personal fault: Himself

> Objective criteria: Recklessly
> Subjective criteria: Knowledge of a probable damage

Difficult to prove ? Not really, because...
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GERMAN MARITIME CODE

Breaking the liability limitation

The objective criteria ...

Himself — personal fault. Corporation / Company requires personal fault of board members of
the company. (Staff / Employee / Crew is not enough)

Recklessly means any breach of duty of care on part of the ocean carrier himself according to
which he does not consider security aspects or financial interest of his clients / shippers /
consignees in a professional manner. (Perspective of a prudent and professional carrier)

European Transport Law ...and breaking the limitation R
Seite 18 (]



GERMAN MARITIME CODE

Breaking the liability limitation

The subjective criteria ...

Knowledge of a probable damage means that the court will analyse the surrounding facts and if
they find that a prudent ocean carrier must have been aware that this kind of conduct may

potentially lead to a damage then the requirements are fulfilled.

The likelyhood / probability of a damage needs not to be in excess of 50%.
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GERMAN MARITIME CODE

Breaking the liability limitation

... another very effective toolkit for breaking the liability limitation of the ocean carrier is the
secondary burden of proof developped by the Federal Court of Justice in numerous cases. Most
of these cases deal, however, with Road Transport Law — be careful when comparing the facts. If
the facts surrounding the case are unknown to the claimant the carrier may have to provide
detailled informations about

> how the goods were carried / secured

> the cause of the loss

> the nature of the precautions taken to prevent the damage / loss

> the names of the persons who were involved in the particular transport.
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GERMAN MARITIME CODE

Breaking the liability limitation

Secondary burden of proof on the part of the carrier

... failing to provide these informations may lead to unlimited liability because the court will
simply conclude that the carrier is either unwilling to provide these essential information (in
order to avoid a full liability) or his company is improperly organised — not caring for cargo
owners interest at all.

Not complying with the secondary burden of proof usually may lead to unlimited liability.
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GERMAN MARITIME CODE — THE CASE

Breaking the liability limitation

German Federal Court of Justice 29-7-2009:

A number of 14 Windpowerstations were sold by a German Company to an Australian Company
for a commercial value of EUR 11.25 mio. The German seller was responsible for arranging the
transportation until final destination and to erect the windpower plant in Australia. A German
Freight Forwarder was instructed by the German shipper, on a fixed cost basis (therefore under
German law regarded as carrier), to arrange the transportation to the final destination
Codrington. The cargo was discharged in good order and condition at the port of destination in
Portland (Australia). Thereafter the cargo was transported by Road to Codrington.
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GERMAN MARITIME CODE — THE CASE

Breaking the liability limitation
The Route Portland — Codrington

Narrawong
Flora Reserve
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GERMAN MARITIME CODE - THE CASE

Breaking the liability limitation

During the Ocean Transportation from Australia to Europe the vessel encountered severe
weather conditions. The vessel was pitching and rolling in high waves.

The steel chains that were used for cargo securing were too small and broke loose during
transportation. Consequently, the Nacelle suffered further serious damages.

The Cargo Surveyor acting on behalf of Cargo Underwriters confirmed at final destination an
amount of claim of EUR 231.386,-.

Cargo Underwriters settled the claim and filed a recovery claim against the German Freight
Forwarder.
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GERMAN MARITIME CODE - THE CASE

Breaking the liability limitation

What are the potential problems of the case @
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GERMAN MARITIME CODE — THE CASE

Breaking the liability limitation

What are the potential problems of the case @

> 1 Nacelle (..., i.e. only 1 Package: 666.67 SDR Liability Limitation / Package)
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GERMAN MARITIME CODE — THE CASE

Breaking the liability limitation

What are the potential problems of the case @

> 1 Nacelle (..., i.e. only 1 Package: 666.67 SDR Liability Limitation / Package)
> 56t gross weight (... 56.000 x 2 SDR =112 000 SDR)
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GERMAN MARITIME CODE — THE CASE

Breaking the liability limitation

What are the potential problems of the case @

> 1 Nacelle (..., i.e. only 1 Package: 666.67 SDR Liability Limitation / Package)
> 56 t weight (... 56.000 x 2 SDR =112 000 SDR)
> Claim EUR 231.386
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GERMAN MARITIME CODE — THE CASE

Breaking the liability limitation

What are the potential problems of the case @

> 1 Nacelle (..., i.e. only 1 Package: 666.67 SDR Liability Limitation / Package)
> 56 t weight (... 56.000 x 2 SDR =112 000 SDR)

> Claim EUR 231.386

> Liability Limitation ...
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GERMAN MARITIME CODE — THE CASE

Claim EUR 231 000 / 1 package / 56 000 kgs
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GERMAN MARITIME CODE — THE CASE

Breaking the liability limitation

Investigations revealed that the weight figures of the cargo (remember the actual weight was
56 t) had not been properly addressed to the Ocean Carrier by the German Freight Forwarder.

The Freight Forwarder erroneously passed on the information that the cargo had a weight of 15 t
only. As a consequence thereof, this entirely wrong weight figure was displayed in the stowage
plan of the ocean carrier.

Surprisingly, the Ocean Carriers Bill of Lading displayed a weight figure of 49 t.
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GERMAN MARITIME CODE — THE CASE

Breaking the liability limitation

The court held, that the German Freight Forwarder who performs his services on a fixed cost
basis is responsible for the acts and omissions of third parties that he makes use of.

In this particular case the court held that it was a proven fact that the cargo suffered damages
because of insufficient cargo securing by the Ocean Carrier.

Whenever the damage to cargo was caused by insufficient securing of cargo performed by the
carrier it is on the carrier to explain in detail what security measures had been applied in order to
avoid that insufficiency of cargo securing leads to physical damages to cargo.
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GERMAN MARITIME CODE — THE CASE

Breaking the liability limitation

The German Federal Court of Justice 29-7-2009:

... the fact that cargo was damaged during the sea voyage because of insufficient securing
measurers, leads to the assumption that the damage was caused by a severe fault on part of the
ocean carrier to properly organise his this company.

The ocean carrier needs to explain in detail what kind of organisational measures have been
applied by him / his corporate board members in order to avoid damages because of improper
securing of cargo on board a vessel.

If the carrier does not fulfill this secondary burden of proof, the assumption of a negligent and
improper organisation of the of the company applies to his corporate board members as well.
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GERMAN MARITIME CODE — THE CASE

Breaking the liability limitation

In more detail the court has held that it would be on the German Freight Forwarder to explain
whether or not a second instance in the organization of the company (for instance a supervisor)
had checked that proper weight figures are passed on to Ocean Carriers or other third parties
that they make use of for the performance of their contractual duties.

Also, it would have been on the Freight Forwarder to undertake proper steps in his company to
make sure that his subcarriers do follow his instructions etc.
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LESSONS LEARNED

< German Freight Forwarder may be regarded as a carrier (ocean carrier) — no matter who issued
the Bill of Lading

< Breaking the Limitation in Maritime Law requires personal fault on the part of the freight
forwarder / carrier and intention or wilful misconduct

< The secondary burden of proof may help the claimant to prove the carriers personal fault and
wilful misconduct, in particular if the freight forwarder or carrier cannot provide any facts
surrounding the incident

< Insufficient Cargo Securing on board a vessel may trigger the secondary burden of proof on the
part of the carrier
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» German Road Transport / Int. Road Transport CMR + Case

>
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GERMAN ROAD TRANSPORT
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GERMAN ROAD TRANSPORT

Liability Concept
Presumed fault based liability for damages to cargo / loss of cargo / delay, whilst the goods are
under care and custody of the carrier

Exclusions of Liability
Carrier is discharged from liability if he exercised the utmost care / damages due to insufficient
packaging, inherent vice, insufficient marking / labeling

Liability for third parties
The carrier is responsible for acts and omissions of third parties / his servants

Basis of Compensation
Any Compensation is based upon value at place and time they were taken over by the carrier
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GERMAN ROAD TRANSPORT

Limits of Liability
Liability of the carrier for damage or loss of cargo is limited at 8.33 SDR / kg gross weight of the
affected cargo.

The liability of the Contractual Carrier for delay in delivery is limited to an amount equal to three
times the freight (3x freight rate).

Costs for assessing the damages
In addition to the damages the carrier must bear the costs for assessing the damages (Survey
Fees).

Notice of Claim
Immediately upon delivery, latest within 7 days as of delivery if the damages were not visible.
Claims for delay are excluded if notice of claim was not sent latest within 21 days.
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GERMAN ROAD TRANSPORT

Time bar limit
1 year time bar limit starting to run from the day the goods were delivered.

If the goods were not delivered, the limitation period shall commence on expiry of the day the
goods should have been delivered.

3 years time bar limit in the event of intent or of fault considered to be equivalent to intent
(recklessly and with knowledge that such damage would probably result).

Time bar limits are suspended by a written notice of claim submitted by letter or by e-mail or via
fax-message.

Also, time bar limits may be suspended during settlement negotiations are pending.
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GERMAN ROAD TRANSPORT

Freedom of Contract ?
Parties may negotiate individually different terms.

Via Terms and Conditions, parties may agree on a liability limitation between 2 SDR and 40 SDR.

The leading Terms and Conditions in Germany are the ADSp (German Freight Forwarder
Conditions, current version 2017).
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GERMAN ROAD TRANSPORT

Breaking the liability limitation

Section 435 German Commercial Code (Loss of right to rely on exemptions and limitations)

The exemptions from, and limitations on, liability provided for by the present Subchapter and by
the contract for the carriage of goods shall not apply if the damage was caused by an act or
omission of the Contractual Carrier himself, or of one of the persons referred to in Section 428,
done with the intent to cause such damage, or recklessly and with knowledge that such damage
would probably result.
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GERMAN ROAD TRANSPORT

Breaking the liability limitation

Section 435 German Commercial Code (Loss of right to rely on exemptions and limitations)

The exemptions from, and limitations on, liability provided for by the present Subchapter and by
the contract for the carriage of goods shall not apply if the damage was caused by an act or
omission of the Contractual Carrier himself, or of one of the persons referred to in Section 428,
done with the intent to cause such damage, or recklessly and with knowledge that such
damage would probably result.
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GERMAN ROAD TRANSPORT

Breaking the liability limitation

The objective criteria ...

Recklessly means any breach of duty of care on part of the carrier according to which he or his
servants/ subcarriers do not consider security aspects or financial interest of their clients /
shippers / consignees in a professional manner.

Perspective of a prudent and professional carrier.
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GERMAN ROAD TRANSPORT

Breaking the liability limitation

The subjective criteria ...

Knowledge of a probable damage means that the court will analyse the surrounding facts and if
they find that a prudent carrier must have been aware that this kind of conduct may potentially
lead to a damage then the requirements are fulfilled.

The likelyhood / probability of a damage needs not to be in excess of 50%.
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GERMAN ROAD TRANSPORT

Breaking the liability limitation
> Smoking Gun evidence is not necessary
> Large number of case law helps claimants in breaking liability limitation

> Truck loaded with high value goods caught fire whilst parking on public street over the

weekend ...

Parking — Theft situations ...

Driving too fast ...

Driver failed to check the temperatures frequently during transportation ...
Etc etc etc.

V V V V
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Seite 46



GERMAN ROAD TRANSPORT

Breaking the liability limitation

... again breaking the liability limitation via the secondary burden of proof developped by the
Federal Court of Justice in numerous cases. If the facts surrounding the case are unknown to the
claimant the carrier may have to provide detailled informations about

> how the goods were carried / secured

> the cause of the loss

> the nature of the precautions taken to prevent the damage / loss

> the names of the persons who were involved in the particular transport.
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GERMAN ROAD TRANSPORT

Breaking the liability limitation

Secondary burden of proof on the part of the carrier

... failing to provide these informations may lead to unlimited liability because the court will
simply conclude that the carrier is either unwilling to provide these essential information (in
order to avoid a full liability) or his company is improperly organised — not caring for cargo
owners interest at all.

Not complying with the secondary burden of proof usually leads to unlimited liability.
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CMR - INTERNATIONAL ROAD TRANSPORT

Concept of Liability

There is an academic dispute about the fact whether the CMR provides for a strict liabiltiy
concept or whether the CMR provides rather a presumed fault based liability concept. The
dispute is of no legal relevance.

Exclusions of Liability
Carrier is discharged from liability if he exercised the utmost care / damages due to insufficient
packaging, inherent vice, insufficient marking / labeling

Liability for third parties
The carrier is responsible for acts and omissions of third parties / his servants.

Basis of Compensation
Any Compensation is based upon value at place and time they were taken over by the carrier.
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CMR - INTERNATIONAL ROAD TRANSPORT

Limits of Liability
Liability of the carrier for damage or loss of cargo is limited at 8.33 SDR / kg gross weight of the
affected cargo.

The liability of the Contractual Carrier for delay in delivery is limited to an amount equal to the
freight rate (only 1 x freight rate).

Costs for assessing the damages
The carrier does not have to bear the costs for assessing the damages (Survey Fees) in respect of
transported goods - except in cases of a qualified fault (unlimited liability).

Notice of Claim
Immediately upon delivery, latest within 7 days as of delivery if the damages were not visible.
Claims for delay are excluded if notice of claim was not sent latest within 21 days.
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CMR - INTERNATIONAL ROAD TRANSPORT

Unlimited Liability
Art 29 CMR:

The carrier shall not be entitled to avail himself of the provisions of this chapter which exclude or
limit his liability or which shift the burden of proof if the damage was caused by his wilful
misconduct or by such default on his part as, in accordance with the law of the court or tribunal
seized of the case, is considered as equivalent to wilful misconduct.

The same provision shall apply if the wilful misconduct or default is committed by the agents or
servants of the carrier or by any other persons of whose services he makes use for the
performance of the carriage ...
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CMR - INTERNATIONAL ROAD TRANSPORT

Multiple Jurisdictions
Art. 31 CMR: Legal Proceedings may be started in the courts or tribunals of a country within
whose territory

> the defendant is ordinarily resident or has his principal place of businees or

> the branch/ agency through which the contract of carriage was made or

> the place where the goods were taken over by the carrier or

> the place designated for delivery is situated

FORUM SHOPPING — CHOOSE THE BEST JURISDICTION
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CMR - INTERNATIONAL ROAD TRANSPORT — THE CASE

The facts of the case

The German Freight Forwarder FF received the instruction to carry 1.266 ctns sport shoes
(4.160 kgs) on a fixed cost basis from a warehouse in Bremen Germany to Issodun France on 31st
May 2016.

The FF received the straight instruction to make any rests during transportation only on guarded
parking areas that are equipped with cctv. The FF instructed a subcarrier who instructed another
subsubcarrier. The vehicle was ultimately parked on a parking area in Belgium, non guarded and
not epuipped with cctv. During the night 31st May/ 1st June 2016, 681 crtns were stolen while
the driver slept in the cabin of the truck (claim EUR 55 546,00).
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CMR - INTERNATIONAL ROAD TRANSPORT — THE CASE
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CMR - INTERNATIONAL ROAD TRANSPORT — THE CASE

Claim EUR 55.546 / 681 ctns / 2238 kgs

ROAD

value of cargo liability limitation
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CMR - INTERNATIONAL ROAD TRANSPORT — THE CASE

The Judgement

We were successful in convincing the court that the FF is responsible for acts and omissions of
any of the subcarriers and that the instruction to make rests only on guarded parking areas was a
special security instruction. Breach of this instruction is at least a wilful misconduct and leads to
an unlimited liability of the Freight Forwarder in accordance with Art. 29 CMR.

Consequently, we recovered the full amount of claim from the carrier.
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CMR - INTERNATIONAL ROAD TRANSPORT — THE CASE

Successful Recovery

Claim amount Liability Limitation ™ Recovery
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LESSONS LEARNED

< German Freight Forwarder may be regarded as a carrier and is responsible for the acts and
omissions of his subcarriers under CMR — no matter who issued the trucking wayhbill

< Breaking the Limitation under German Law for CMR cases requires wilful misconduct or
intention on the part of the freight forwarder / carrier

< A breach of special instructions on cargo security (use guarded parking areas equipped with
cctv) may lead to an unlimited liability of the freight forwarder / carrier
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AGENDA

>

> Int. Multimodal / Air + Case
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INTERNATIONAL MULTIMODAL TRANSPORT
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INTERNATIONAL MULTIMODAL TRANSPORT / AIR

The German Commercial Code and International Multimodal Transport

Concept: If carriage of goods is performed by several modes of transport under a single contract for the
carriage of goods, where two of these contracts would have been subject to different legal provisions,
then the provisions of the Subchapter 1 (Road Transport Law) shall apply to the contract ...

Liability for localized place of damage

If it had been established where the loss/ damage occurred — the liability shall be governed by the legal
provisions that apply to such mode of transport (either road, sea, air, rail ...)

If it had not been established where the loss/ damage occurred: Road Transport Law according to German
Commercial Code
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INTERNATIONAL MULTIMODAL TRANSPORT / AIR

Liability Concept of Montreal Convention
Strict Liability concept

Liability Limitation
19 SDR / kg gross weight

The Problem / Dilemma
No way to break liability limitation

... except ...
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INTERNATIONAL MULTIMODAL TRANSPORT / AIR

Art. 18 lll Montreal Convention

The period of the carriage by air does not extend to any carriage by land, by sea or by inland
waterway performed outside an airport. If, however, such carriage takes place in the
performance of a contract for carriage by air, for the purpose of loading, delivery or

transhipment, any damage is presumed, subject to proof to the contrary, to have been the
result of an event which took place during the carriage by air. ...
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INTERNATIONAL MULTIMODAL TRANSPORT / AIR - CASE

Facts of the case

5 RKN Envirotainer — 800 kgs

Value: EUR 230 000

AWB covered entire Transport from Austria to USA

In fact: Road Transport Austria — Germany / Air Transport Germany — USA / Road Transport
USA to final destination

> Temperature Sensitive, 2°C —8°C

V V V V
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INTERNATIONAL MULTIMODAL TRANSPORT / AIR — CASE

Investigations turned out:

> Cargo / Envirotainer were collected on Friday from Airport PHIL by US Trucking Company
> Cargo was taken to their warehouse
> On Monday US Trucking Company found out that the Envirotainer were not connected to

electricty
> Where was the warehouse of the Trucking Company who claimed that they were agents to the

Air Carrier ?
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INTERNATIONAL MULTIMODAL TRANSPORT / AIR — CASE

The result of the recovery action

> The German Freight Forwarder contracted as an Multimodal Operator under German law

> Liability Limitation German Commercial Code: 8,33 SDR / kg, i.e. only EUR 8.330,-

> We recovered EUR 165.000,- out of court after negotiations with liability insurers of the
German Freight Forwarder

> We continued recovery action against the US Trucking Company and recovered another EUR
85.000,- (USD 95.250,-) from the US Trucking Company

European Transport Law ...and breaking the limitation R
Seite 66 ]



INTERNATIONAL MULTIMODAL TRANSPORT / AIR — CASE

Successful Recovery
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Claim amount Liability Limitation ™ Recovery
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LESSONS LEARNED

< German Freight Forwarder may be regarded as an air carrier even if he has not issued a AWB
< German Freight Forwarder is responsible for acts and omissions of subcarriers (abroad)

< Many ,Air Transports” within Europe are Road Transports because it is cheaper to transport
the goods via road

< Road transportation outside the Airport may not fall under the Montreal Convention

< Depending on the facts, claimants may have good chances to break liability limitation if the
cargo suffered damages during road transports outside the Airport

< Temperature excursions offer good oportunities to break the limitation

European Transport Law ...and breaking the limitation R
Seite 68 ]



ASPECTS OF OTHER EUROPEAN JURISDICTIONS ...
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GERMAN LAW AND JURISDICTION PROVIDES VERY GOOD
OPPORTUNITIES

< German Transport Law = Cargo friendly

< A lot of case law

< Opportunities to break liability limitation even without litigation

< Recovery of claims including Survey Fees (under CMR restricted to Art 29 CMR)

< Costs for legal action are predictable because of Federal Court Charge Scale and Attorney Fee
Scales

< Losing party usually must bear claimants costs, therefore most cases are settled out of court
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