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This is Hilton.

Hilton asked me: “Please make it not too complicated”
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This is a South African marine attorney, speaking on condition of
confidentiality:

“If you have the graveyard slot Saturday morning, after the party
Friday night, make it VERY simple.”

So, let us start easy with a play and then take up speed.
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The Play
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Title: “Once upon a time at customs in Rotterdam”

The Cast (a grammatical order):

• Art
• Bert
• Chris
• Dave
• Ed
• The Customs Officer
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This is a Art.

Art has great ideas.
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This is a Art.

Art has great ideas.

And Art is dreaming of loads of money.
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But Art is afraid that someone will steal his best idea.

So he wants to protect his idea.
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But Art is afraid that someone will use his best idea.

So he wants to protect his idea.

And obtains a patent.
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This is Bert.

Bert is a fraudster.

He does not care for patents, but copies Art’s idea.
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This is Chris.

Chris is located in Oslo and buys the product on basis C&F
from fraudster Bert.

Chris does not know anything about the patent of Art and
its infringement by Bert.

Chris is an innocent buyer.

Chris takes out cargo insurance.
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This is Dave.

Dave is a forwarder.

Dave has never heard of Art and his patent.

Dave accepts an order from Bert to carry the goods
to Chris.

Dave issues a house bill of lading showing Bert
as shipper and Chris as receiver.

Dave takes out forwarders liability insurance
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This is Ed.

Ed is a shipowner.

Ed accepts a booking from Bert to carry the goods from
Cape Town to Oslo.

Ed has never heard of Art (and his patent),  or of Bert or of Chris.

Ed issues a bill of lading showing Bert as shipper and Ed’s agent in
Oslo as receiver.
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This is a Rotterdam customs officer.

And this is where the trouble starts.
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The performers and their relations
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Patent Authority

Art Bert Chris

Dave

Ed

The Customs Officer Cargo
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Art Bert Chris
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The Customs Officer Cargo
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Scenario (1)
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• A Cape Town based forwarder accepts from its customer/shipper/seller a container said 
to contain 48 drums of chemicals, produced in South Africa for carriage to a 
buyer/receiver in Oslo.

• The forwarder books the container with a shipowner/carrier for carriage from Cape Town 
to Oslo.

• The shipowner/carrier issues a bill of lading showing the forwarder as shipper and  the 
forwarder’s Oslo agent as receiver

• The forwarder issues a house B/L for the transport of the container from Cape Town via 
Hamburg for transhipment to Oslo.

• The container is are loaded in Cape Town.

• During the voyage an alleged patent right holder requests assistance
from customs in Rotterdam.



•

Scenario (2)
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• At Rotterdam customs officers board the vessel require the container with the
chemicals to be discharged for breach of South African patent rights.

• Unfortunately, the container is stowed in hold # 1 bottom tier.

• 9 containers must be discharged to access. Total delay: 9 hours

• Customs make tests on the cargo and demand from the shipowner/carrier consent to the 
destruction of the cargo. The shipowner/carrier  requests respective consent from the 
forwarder, who requests respective consent from shipper and receiver.

• The shipper remains silent, the receiver objects. The forwarder, and following him also 
the shipowner remain silent.

• Customs in Rotterdam destroy the cargo.

• Alternative end to the play: Later it turns out that the alleged South
African patent was not valid.



•

Scenario (3)
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• The Forwarder is faced with the following claims:

− By the shipowner/carrier for 9 hours delay at Rotterdam plus additional re-stowage 
and off-loading expenses

− By the Rotterdam Customs Authorities for their intervention, including for costs of 
material testing

− By the receiver for non-delivery of the cargo in Oslo

• The Forwarder has taken out forwarders liability insurance and bailee interest insurance 
on standard South African market terms. The receiver has taken out cargo insurers on 
basis of ICC (A). All insurers are faced with cover claims.
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Scenario (4)
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• Not only a shipping scenario, not only a bulk cargo scenario:

− replace ship by truck

− replace Port of Rotterdam by a parking ground on a Highway

− replace chemicals by smart phones

− replace patent on all of the cargo by patent on  certain software of the smart 
phone

− use your phantasy what will happen
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Loads of Problems
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• Delay in port – port charges / agency fees

• Delay of other cargo

• Restowage, Discharge and Storage Costs

• Legal Costs

• Destruction of cargo

• Non-delivery under transport document
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No Phantasy, but Reality
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• South African Patents Act (No. 57 of 1978, with later amendments)

The effect of a patent shall be to grant to the patentee … the right to exclude 
other persons from making, using, exercising, disposing or offering to dispose of, 
or importing the invention, so that he or she shall have and enjoy the whole profit 
and advantage accruing by reason of the invention.
(sec. 46)

A plaintiff in proceedings for infringement shall be entitled to relief by
way of—
(a) an interdict;
(b) delivery up of any infringing product or any article or product of which the 

infringing product forms an inseparable part; and
(c) damages.
(sec. 65)
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No Phantasy, but Reality
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• Regulation (EU) No 608/2013 

• Protects the holder of an intellectual property right:

− patent
− trade mark
− trade name
− design
− copyright
− geographical indication

− supplementary protection certificate for medicinal products 
− supplementary protection certificate for plant protection products 
− plant variety right
− topography of semiconductor product 
− utility model 
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No Phantasy, but Reality: This is the Law
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Regulation (EU) No 608/2013 

• Entitles the Rights-Holder to start the administrative procedure

• Puts the Customs Authorities of the EU Member States in charge

• Requires that the Rights-Holder evidences his Right in his Application

• Comes as a cost-free procedure for the Applicant
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No Phantasy, but Reality: This is the Law
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Where the customs authorities identify goods suspected of infringing an 
intellectual property right, which are not covered by a decision granting an 
application, they may, except for in the case of perishable goods, suspend the 
release of those goods or detain them. 

Art. 18 (1)

The customs authorities shall notify the declarant or the holder of the goods of the 
suspension of the release of the goods or their detention within one working day 
of that suspension or detention. 

Art. 18 (3)

“Holder of the Goods” includes a person which has physical control over the 
goods
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No Phantasy, but Reality: This is the Law
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The conditions of storage of goods during a period of suspension of release or detention 
shall be determined by the customs authorities.  

Art. 20 (1)

Goods suspected of infringing an intellectual property right may be destroyed under 
customs control, without there being any need to determine whether an intellectual 
property right has been infringed under the law of the Member State where the goods are 
found, where all of the following conditions are fulfilled:

− Confirmation by Right-Holder of Infringement of Intellectual Property Rights
− Consent of Right-Holder to the destruction
− Consent of the declarant or holder of the goods to the destruction

Declarant:  person making customs declaration in his own or someone else’s name

Art. 23 (1)
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No Phantasy, but Reality: This is the Law
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WARNING: Reply required 

Holder of the Goods must “within 10 working days … of notification of the 
suspension of the release or the detention of the goods, his agreement to the 
destruction of the goods. Where …the holder of the goods has not confirmed his 
agreement … nor notified his opposition … within those deadlines, the customs 
authorities may deem the … holder of the goods to have confirmed his agreement 
to the destruction of those goods..  

Art. 23 (1)
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No Phantasy, but Reality: This is the Law
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• Remedies and Liabilities:

… where the goods in question are subsequently found not to infringe an 
intellectual property right, the holder of the decision shall be liable towards any 
holder of the goods or declarant, who has suffered damage in that regard, in 
accordance with specific applicable legislation. 
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Loads of Claims

South African Marine Forum 2019 35

• Shipowner against Time / Voyage / Slot Charterers

• Slot Charterer against Forwarder

• Forwarder against Shipper

• Consignee against carrier

• Carrier against shipper / consignee

• Buyer against seller
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Which insurers will be approached?
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• Forwarders liability insurer

• P&I Club

• Cargo insurer

• War and Strikes cargo insurer
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Forwarders Liability Insurer
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Liability for physical damage to goods / non-delivery

• The Policy covers the legal and/or contractual liability of the Insured

• Physical loss or damage to cargo

• Exclusion for confiscation, expropriation, nationalization, requisition, detention, 
destruction or damage under the order or direction of any government or public, 
local or customs authority;

− If customs destroy themselves: fulfilled

− If customs only hand over to rights-holder, who arranges destruction: ???
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Forwarders Liability Insurer
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Liability for various costs and financial losses

• Consequential loss arising out of physical loss

− Not given for claims for pure financial loss

• Cover for costs of  unloading and reloading

− but only in case of on-forwarding

• Cover for removal, disposal and destruction of cargo

− but only following an accident to transport equipment
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Forwarders Liability Insurer
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• Exclusion for claims by Customs, and similar Governmental or European Union 
authorities except where insured under the Errors and Omissions Extension

• Result roughly the same as under German forwarders insurance conditions
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P&I Insurance
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The Association shall cover the following liabilities when and to the 
extent that they relate to cargo intended to be or being or having been 
carried on the Ship:

liability for loss, shortage, damage or other responsibility arising out of 
any breach by the Member, or by any person for whose acts, neglect 
or default he may be legally liable, of his obligation properly to load, 
handle, stow, carry, keep, care for, discharge or deliver the cargo or 
out of unseaworthiness or unfitness of the Ship;

• If the member cannot deliver goods to the receiver as they have been destroyed, 
cover generally exists
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P&I Insurance
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The Association shall cover extra costs and expenses, in excess of the costs and 
expenses which would otherwise have been incurred:

(a)in handling and discharging cargo where the extra costs and expenses are 
necessarily consequent upon damage to the cargo or damage to the Ship which 
would have been covered by the Hull Policies had the Ship been fully insured on 
standard terms without deductible; 

(b) in discharging or disposing, including storing, of cargo which has been rejected by 
the person entitled to delivery

• Is this a case of cargo damage?
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P&I Insurance
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The Association shall not cover under a P&I entry liabilities, losses, costs 
or expenses … when the loss or damage … in respect of which such liabilities arise or 
such losses, costs or expenses are incurred was caused by:

(b)capture, seizure, arrest, restraint or detainment, … and the consequences thereof 
or any attempt thereat; 

• But: Cover possible under Additional War Risks Insurance
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P&I Insurance
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The Association shall not cover liabilities, losses, costs or expenses arising out of or 
consequent upon the Ship carrying contraband, blockade running or being employed 
in or on an unlawful, unsafe or unduly hazardous trade or voyage.

• Applicable if the carrier actively and intentionally engages in transport of goods 
which infringe intellectual property rights
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Institute Cargo Clauses (A)
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• This insurance covers all risks of loss of or damage to the subject-matter insured 5 
except as provided in Clauses 4, 5, 6 and 7 below.
Cl. 1

• In order to recover under this insurance the Assured must have an insurable  
interest in the subject-matter insured at the time of the loss.
Cl. 11.1

• All risk ok, but is the interest legal?

− What determines legality: existence of the patent, or innocence of the 
Assured?

− Is it illegal for an innocent buyer to insure cargo against all risks of loss and 
damage? 
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Institute Cargo Clauses (A)
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• In no case shall this insurance cover
loss damage or expense attributable to wilful misconduct of the Assured 

Cl. 4.1

− Is it misconduct if an innocent buyer does not consent to the destruction of his 
cargo?

− What if insured was not reached in time and has not and could not make any 
declaration?

− Is silence willful?

− Is it misconduct?
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Institute Cargo Clauses (A)
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• In no case shall this insurance cover
loss damage or expense caused by inherent vice or nature of the subject-matter 16 
insured
Cl. 4.4

− Breach of a patent may be inherent to a product, but is it vice?

− Is it part of the nature of the goods?
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Institute Cargo Clauses (A)
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• In no case shall this insurance cover loss damage or expense caused by capture 
seizure arrest restraint or detainment (piracy excepted), and the consequences 
thereof or any attempt thereat
Cl. 6.2

− Was the destruction of the cargo caused by the customs interference or by a 
combination of request by the Right-Owner and the consent of the Holder of 
the Goods?

− Question of proximate cause
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Institute War Clauses Cargo
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• This insurance covers … capture seizure arrest restraint or detainment

• But only arising from risks covered under 1.1:

war civil war revolution rebellion insurrection, or civil strife arising therefrom, or 
any hostile act by or against a belligerent power

• Result:

No cover
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Institute Strikes Clauses Cargo
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• This insurance covers … loss of or damage to the subject-matter insured caused by 
… strikers, locked-out workmen, or persons taking part in labour disturbances,

1.1 riots or civil commotion;

1.2 any terrorist or any person acting from a political motive.

• Not given here

• Result:

No cover
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Conclusions
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• Carriers and forwarders will be exposed to potentially huge additional costs

• Usual forwarders liability insurance terms and P&I Rules do not provide cover for 
such costs

• Liability in respect of destroyed goods will be covered under P&I Rules, subject to 
the owner hot being involved in the infringement of the intellectual property 
rights

• Cargo cover dependent on legality of risk; exclusions unclear

• No cover under Institute Strikes Clauses or Institute War Clauses
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Does your cover address these problems?

Are your claims handlers ready to handle such 
cases?
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Thank you very much for your attention

DISCLAIMER: This presentation is not intended to provide legal advice. Should you 
need legal advice, feel free to contact:

Dieter Schwampe

d.schwampe@asd-law.com


